Activity 17
GRANDPARENT VISITATION RIGHTS DEBATE[footnoteRef:1] [1:  Note. “Grandparent Visitation Rights Debate,” by Tammy Henderson. Reprinted with permission.] 

by Tammy Henderson
Oklahoma State University

GENERAL DIRECTIONS 
The Grandparent Visitation Rights Debate is a critical thinking exercise that combines various social science disciplines and family law. Give students two weeks to prepare, which may include in-class and out-of-class preparation time. Based upon the instructor use of collaborative learning groups, students may be required to hand in a draft of their social science and legal arguments prior to the actual debate. This intermediate assignment helps instructors monitor students’ progress and allows them to provide additional information to groups. In addition to the research and delivery of the debate, instructors may use personal reflection to monitor individual student’s progress in learning the material.
Unlike the constitutional arguments used by justices and attorneys, students will make scholarly arguments in favor or opposition to grandparent visitation rights. Students will review research on grandparenting, grandparent visitation rights, and human development. They will learn about the proximal and distal factors (i.e., increased longevity and the increased number of older adults) that have influenced society’s reliance on grandparents raising grandchildren. According to the U.S. Census Bureau (1998), for example, 5.4 million children are living with their grandparents and over 1/3 of these children are being raised solely by a grandparent. Additionally, Hill (2000) found that the increases in the number of individuals experiencing grandparenthood significantly related to the enactment of grandparent visitation rights.
Despite the social science focus, students also will use their preparation time to review certain family law cases to determine the legal precedence and arguments used to shape family and individual development in the United States. Students must learn the critical landmark cases and constitutional rights (i.e., parental rights, parens patriae, compelling state interests, and best interests of the child) that shape the legal issue of grandparent visitation rights. Justices denied grandparents the right to try their case or visitation rights to maintain the legal protections that serve to highly guard parents against unwarranted government intrusion including allowing parents to raise their children as they see fit (Henderson & Moran, 2001). For instance, “although the grandparent/grandchild relationship may well come within the definition of the family, this relationship takes second place to the hierarchy of parent/child” relationship (Murray v. Marks, 1993, p. 4). 

SPECIFIC DIRECTION
Select attorneys for the grandparents and parents based on family law and research. Have the attorneys work with the expert witnesses to defend their clients. Select four teams to serve as expert witnesses. Two teams of experts will argue how grandparents may negatively influence grandchildren or families. The other two teams will argue for grandparent visitation rights and the benefits of grandparents’ influence on grandchildren and families.
Students who do not hold the attorney or expert witness roles may serve as the audience. Give the entire class the summary of Troxel v. Granville (2000). Close the exercise with a personal reflection paper aimed at addressing specific questions such as the following: 
· What were three legal & research arguments against grandparental visitation?
· What were three legal & research arguments for grandparental visitation?
· Where do you stand on this issue?
· What did you learn by observing or participating in this activity?

I. PROPONENT OF PARENTAL RIGHTS 
A.	Legal Arguments - Parental Rights 
1.	Parents have a right to educate, raise, and teach their religious precepts to their children. These are highly guarded rights protected by common law, those things outside of legislative decisions that were borrowed from England.
2.	In common law, grandparental visitation is a moral obligation, not a legal one. 
3.	Because parental rights are so highly guarded, the government must have a compelling reason to intervene with parental and family autonomy. This is a long tradition in our country.
4.	Review of landmark U. S. Supreme Court Cases
a. Meyer v. Nebraska (1923)
Parental rights are also protected by landmark U. S. Supreme Court decisions that protect parents’ right to raise their children as they see fit. In Meyer v. Nebraska (1923), a Nebraska statute required that only English be taught in schools. The government had an interest in educating its citizens so that they may become productive members of society. Parents of a minor child hired an instructor to teach German who was later arrested and convicted of violating this Nebraska statute. The Supreme Court acknowledged that, although the statute had good intentions, it overextended its powers and violated the parent’s liberty interests in teaching their children another language. Furthermore, learning another language did not cause harm to the health, morals, or development of the child.
b. Wisconsin v. Yoder (1972)
The religious practices of Amish parents were protected against a government’s compulsory education statute in Wisconsin v. Yoder (1972). The government interest in having compulsory education served to educate children, to reduce the incidence of child labor that might displace adult workers, and to reduce the chance of idleness. Despite these government interests, Amish children in Wisconsin v. Yoder (1972) received an eighth grade education, which was sufficient to meet their basic needs. Amish children were trained to use farm equipment, thereby removing the compelling government interest of threat of harm or danger to a child. They were not displacing workers in the nearby community with child labor, but maintaining the farming tradition of the Amish. Based largely on these facts, the U. S. Supreme Court held that the compulsory education statute violated Amish parents’ rights to determine the religious upbringing of their children. 
c. Pierce v. Society of Sisters (1925)
Parents’ right to raise and educate sometimes conflict with the government’s interest in having a literate citizenry [Pierce v. Society of Sisters (1925)]. For example, Oregon’s Compulsory Education Act required all children between the ages of 8 and 16 to attend public schools allowing exceptions for children with special needs or who have already completed eight years of schooling. Justices held that this act “unreasonably interferes with the liberty of parents and guardians to direct the upbringing and education of children under their control” (Pierce v. Society of Sisters, 1925, p. 6).
B.	Best Interests of the Child 
The best interest of the child is served when parental rights are protected. Others argued that parental unfitness or child endangerment, including child maltreatment, are the only circumstances that justify government intrusion on parental rights. Protecting a child in these two circumstances promotes the child’s best interest (Bohl, 1996).
C.	Adoptive Parents
	Adoptive parents hold the same highly guarded rights as parents. 
D.	Sample of Arguments Based on Research - Expert Testimony 
1.	Family research indicates that grandparent-grandchild relationships may sometimes have adverse influences on a child by undermining parental authority and religious precepts (Thompson, Tinsley, Scalora, & Parke, 1989). 
2.	Children may also experience psychological stress due to split loyalties between parents and grandparents. 
3.	Others are concerned that children will be placed at the center of conflicts between parents and a grandparent, resulting in additional psychological stress that undermines the child’s best interest (Bostock, 1994; Jackson, 1994; Purnell & Bagby, 1993; Thompson, Tinsley, Scalora, & Parke, 1989). 
[bookmark: _GoBack]4.	For instance, Thompson and his colleagues (1994) argued that justices tend to grant visitation rights to grandparents under exceptional circumstances of family disruption.
NOTE: Have the students review other literature to find at least three arguments to support parental rights.



II. PROPONENTS OF GRANDPARENT VISITATION RIGHTS 
A.	Government Interests 
In a time when families are experiencing high levels of divorce, single parent families, parental incarceration and substance abuse, along with parental abuse and neglect of children, the government has an interest in maintaining intergenerational ties.
B.	Best Interests of the Child 
1.	The best interest of the child is served when parental rights are protected. Others argued that parental unfitness or child endangerment, including child maltreatment, are the only circumstances that justify government intrusion on parental rights. 
2.	The grandparent may provide the child with some continuity after experiencing such a loss. 
3.	The best interests of the child was interpreted to mean grandparents’ deep concern for or significant relationship with the grandchild (King v. King, 1992) and grandparents’ economic support of their grandchild (Bostock, 1994; Burns, 1991; Estate of Topel, 1966; In re Emanuel S v. Joseph E, 1991; In the Matter of the Grandparental Visitation of C. G. F., 1992). 
4.	Review pertinent cases.
C.	Derivative of Rights
Some states, including Washington, have derivative of rights statutes. These statutes allow grandparents to have access to their grandchildren when their own child does not have access due to death, incompetence, unfitness, or incarceration. 
1.	If the parent of the child loses their parental rights as a result of divorce or some other form of termination, then the grandparent loses all legal ties to their grandchild. 
2.	According to Balzer (1994), if a parent died, the related grandparent could petition for visitation with his or her grandchild. 
3.	Sample Cases 
a. King v. King (1992)
According to King v. King (1992), the Supreme Court of Kentucky held that grandparent visitation was in the child’s best interest. These were the facts: Stewart and Ann King lived on a farm owned by Stewart’s father. Before a family dispute, the grandfather enjoyed daily contact with his grandchild. After they moved, Stewart and Ann discontinued the visits between the grandfather and grandchild; the grandfather petitioned for visitation. The parents argued that grandparent visitation under the Kentucky statute violated their parental rights. The Supreme Court of Kentucky heard this case in order to decide whether the trial court’s decision, which granted grandparent visitation to serve the child’s best interest, violated the parents’ constitutional rights. This court reasoned that disputes among adults should not disrupt the grandparent-grandchild relationship. The court also believed that the continuation of a loving relationship was in the child’s best interest. Furthermore, the justices believed that the grandparent-grandchild relationship benefited both parties. 
For instance, grandchildren are exposed to the insights of grandparents and grandparents are spared loneliness and isolation. The statute also served to protect the child’s rights by using the best interest of the child standard to maintain a substantial intergenerational tie. The father, Stewart King, admitted that his father loved, nurtured, and provided a safe place for the child. Both the grandfather and the son agreed that a substantial relationship existed between the grandchild and grandfather. This decision also focused on the substantial relationship and the best interest of the child. 	
b. In re the Matter of Grandparental Visitation of C. G. F. (1992).
For example, in one case, after the death of the biological father, the grandchild remained in the custody of the mother who allowed visitation by the paternal grandparents (In re the Matter of Grandparental Visitation of C. G. F., 1992). These visitations gradually decreased until the mother remarried and finally refused to allow any visitation. Not long after the marriage, the stepfather began adoption proceedings. The grandparents petitioned for visitation. The trial court held that visitation was in the child’s best interest, but the grandparent right to visit would terminate upon an adoption. After the adoption, the grandparents filed a petition opposing the condition set by the trial court. The Court of Appeals, relying heavily on another case, affirmed the trial court’s decision to terminate visitation rights upon the adoption. The Wisconsin Supreme Court reversed the Court of Appeals decision and concluded that the paternal grandparents had a lawful right to visitation. In short, the father in C. G. F. (1992) continued to hold his parental rights, even in death. Because the father continued to hold his parental rights, the grandparents’ right to visitation via their own child also continued. Justices acted to promote the best interest of the grandchild by allowing a continued relationship with the grandparents (Michaels, 1993).
D.	Sample of Arguments Based on Research 
1.	In the mid-1990s, 94% of older adults are grandparents (Hooyman & Kiyak, 1996). 
2.	Accordingly, 5.4 million children live with their grandparents. One-third of these children living with grandparents are being raised by their grandparents or a family member other than the child’s parent (U. S. Bureau of the Census, 1998). 
3.	Grandparents are raising grandchildren to contribute to their grandchildren’s lives, to intervene when a parent dies or is incarcerated, or to smooth out the negative influences of divorce (Jendrek, 1994; Minkler & Roe, 1996; Weibel-Orlando, 1997). 
4.	On the other hand, some grandparents simply want to participant in their grandchild’s life which has led to the enactment and court petitions for grandparental visitation rights (McCrimmon & Howell, 1989; Walther, 1997).
NOTE: Have students review other literature to find at least three other points to argue for grandparental rights.

III. PERSONAL REFLECTION 
A.	Government Interests 
1.	What were three legal and research arguments against grandparental visitation? 
2.	What were three legal and research arguments for grandparental visitation? 
3.	Where do you stand on this issue? 
4.	What did you learn by observing or participating in this activity?

A LESSON FROM THE U.S. SUPREME COURT
The Story
Brad Troxel and Tommie Granville Wynn, the parents of two girls, never married. When they ended their relationship, the father moved back in with his parents. The children visited the father in his parents’ home for around two years. Consequently, the grandparents saw the girls weekly. The grandparents attended the girls’ sport functions and actively followed their school progress. 
The father committed suicide. Wynn at first allowed the children to visit their paternal grandparents only once a month. Shortly following the tragedy, the mother discontinued visits between the paternal grandparents and the two girls altogether because the paternal grandparents did not want to adhere to monthly visits. The grandparents filed for court-ordered visitation. 
Sometime between the lower and appellant court decisions, the mother remarried and the stepfather adopted the child. Adoptive parents, such as the stepfather in this case, have the same rights as biological parents. Consequently, the parents argued that the adoption severed all legal ties with the paternal grandparents. Through the course of legal events, the dispute centered around the paternal grandparents’ desire for two visits per month and two full weeks in the summer and the parents’ agreeing to one visit per month and special holidays.
Court Outcomes
The first court granted the grandparents visitation expanding the visitation to one weekend per month, one week during the summer, and four hours on each of the paternal grandparents’ birthdays. The Washington Court of Appeal ruled in favor of the parents by dismissing the visitation petition and terminating the expanded visitation order. The Washington State Supreme Court also held in favor of the mother and adoptive father, denying the visitation petition because there was no custody suit pending and the Washington’s visitation statute unfairly interfered with the rights of the parents. 
The U. S. Supreme Court heard the case and rendered the decision on June 5, 2000. The U. S. Supreme Court reasoned that giving third parties, anyone but parents, visitation rights because it served the best interests of the child made Washington’s statute too broad. The U. S. Supreme Court, without explicitly citing the legal standard of review, concluded that the government could not interfere in the rights of parents without a compelling reason such as threat of harm to the child or unfit parents. Due to the lack of these two conditions, the state of Washington had no compelling reason to grant grandparental visitation and to interfere with the primacy of the parent-child relationship.
The Court acknowledged that the Washington State Supreme Court accurately applied the legal presumption that fit parents act in the best of interests of children. Yet, the U. S. Supreme Court failed to render a decision about the constitutionality of Washington’s or the other 49 state statutes. Justice Stevens disagreed with the broadness ruling made by the majority suggesting that Washington’s adoption, child custody, and guardianship statutes provided a definitive criterion for establishing the best interests of the child standard.
Interpretation
Based on the U. S. Supreme Court decision, parental rights prevailed over that of grandparents, but the lack of explicit direction on the legal review to be used in deciding these cases gives justices and states considerable flexibility (Troxel v. Granville, 2000). Grandparent visitation rights remain under the discretion of state justices of all court levels.
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